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West Virginia v. EPA (2022)

(EPA) proposed the Clean Power Plan (CPP) as an Obama
administration rule

CPP required shifting power generation from high emission

sources (coal) to low emission sources (wind)

CO2 emissions from electricity generation would be lowered by

32% of 2005 levels by 2030

With Trump elected, EPA replaces this with Affordable Clean
Energy (ACE) rule

ACE kept some of EPA’s regulations but did not require

generation shifting

Reduction of only 1.5% of CO2 emissions from 2005 levels by

2030
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West Virginia v. EPA (2022)

Lower courts (appeals + district) threw out ACE Rule as

“arbitrary and capricious”, brought back CPP

Led to number of GOP-lead states sue, claiming CPP is not

within EPA’s authority under the Clean Air Act

Issue: Is generation shifting a “system of emission reduction”

under Section 111 of the CAA?

Ruling is 6-3 along straight party lines

What standard should apply? Arbitrary & capricious?

Chevron? Intelligible principle?
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West Virginia v. EPA (2022)

Roberts writing for conservative majority applies ascendant

newer theory: “major questions doctrine”

For important issues, Congress needs to direct the agency

more specifically

Our “precedent teaches that there are ‘extraordinary cases’

that call for a different approach—cases in which the ‘history

and the breadth of the authority that [the agency] has

asserted,’ and the ‘economic and political significance’ of that

assertion, provide a ‘reason to hesitate before concluding that

Congress’ meant to confer such authority
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West Virginia v. EPA (2022)

Thus, in certain extraordinary cases, both separation of

powers principles and a practical understanding of leg-

islative intent make us “reluctant to read into ambiguous

statutory text” the delegation claimed to be lurking there.

To convince us otherwise, something more than a merely

plausible textual basis for the agency action is necessary.

The agency instead must point to “clear congressional au-

thorization” for the power it claims.
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West Virginia v. EPA (2022)

Thus, 6-3 ruling against EPA and in favor of states and

energy companies

EPA may not order energy companies to “generation shift”

how they generate electricity UNLESS Congress specifies it

Moreover, Chevron not mentioned, intelligible principles not
mentioned

Some scholarly consensus emerging that MQD is an exception

to Chevron

But: Chevron overturned

→ Together, suggest that courts will review statutory

interpretation by agencies much more closely, significant shift
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In sum

For environmental regs challenges:

1 Standing

Hard for most individuals, path forward for states

2 Alleged mismatch between statutory language and agency
action

Arbitrary & capricious standard (process)

Loper Bright doctrine (substance) - ????

Major questions doctrine (substance) -???
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Facts about the state of SCOTUS

Source: NYT
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Facts about the state of SCOTUS
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Impact on Public Opinion
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Types of Court Reforms

1 Reforms that attempt to moderate

Expansion

Term Limits

2 Reforms that strip power of the Court

3 Ethics Reforms

→ Given polarized opinion of Court approval, all have heavy

ideological component, backers, and opponents

Maya Sen Harvard Kennedy School

Class Meeting 26: DPI-505 MQD & Wrap Up!



Types of Court Reforms

1 Reforms that attempt to moderate

Expansion

Term Limits

2 Reforms that strip power of the Court

3 Ethics Reforms

→ Given polarized opinion of Court approval, all have heavy

ideological component, backers, and opponents

Maya Sen Harvard Kennedy School

Class Meeting 26: DPI-505 MQD & Wrap Up!



Types of Court Reforms

1 Reforms that attempt to moderate

Expansion

Term Limits

2 Reforms that strip power of the Court

3 Ethics Reforms

→ Given polarized opinion of Court approval, all have heavy

ideological component, backers, and opponents

Maya Sen Harvard Kennedy School

Class Meeting 26: DPI-505 MQD & Wrap Up!



Types of Court Reforms

1 Reforms that attempt to moderate

Expansion

Term Limits

2 Reforms that strip power of the Court

3 Ethics Reforms

→ Given polarized opinion of Court approval, all have heavy

ideological component, backers, and opponents

Maya Sen Harvard Kennedy School

Class Meeting 26: DPI-505 MQD & Wrap Up!



Types of Court Reforms

1 Reforms that attempt to moderate

Expansion

Term Limits

2 Reforms that strip power of the Court

3 Ethics Reforms

→ Given polarized opinion of Court approval, all have heavy

ideological component, backers, and opponents

Maya Sen Harvard Kennedy School

Class Meeting 26: DPI-505 MQD & Wrap Up!



Types of Court Reforms

1 Reforms that attempt to moderate

Expansion

Term Limits

2 Reforms that strip power of the Court

3 Ethics Reforms

→ Given polarized opinion of Court approval, all have heavy

ideological component, backers, and opponents

Maya Sen Harvard Kennedy School

Class Meeting 26: DPI-505 MQD & Wrap Up!



Reforms that Moderate: #1 Court Packing

Congress has the power to add seats to the Court

Thus: Congress could add seats, then President would
appoint to capture simple majority

Ex) Biden could add 4 more seats to make the court 7-6

majority Democratic Party appointed

Problem: This invites “tit for tat” strategy, where the next

president could do the same

Thus: Not only does this expands the size of the Court

beyond 9, but concern is that size of the Court could explode
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Reforms that Moderate: #2 Term Limits

US only country among peer liberal democracies to have

lifetime appointment for judges

Thus: Proposals for 18 year term limits (norm in other

countries)

Would 1) regularize appointments, and 2) limit ability of

justices to retire strategically

Problem: Under Constitution, Article III judges “hold their

office during good behavior”

Who interprets the Constitution? SCOTUS (Marbury v.

Madison)
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Reforms that Moderate: #2 Term Limits

Chilton et al:
[A]ny of the major term-limits proposals are likely to produce simi-

lar, dramatic changes in the ideological composition of the Supreme

Court. Most significantly, the Supreme Court had extreme ideolog-

ical imbalance—which we define as seventy-five percent or more of

the Justices appointed by presidents of the same party—for sixty per-

cent of the time since President Franklin Roosevelt’s effort to pack

the Court. Although there are notable differences between each of

the major term-limits proposals, they all would have reduced extreme

imbalance over the same time period by almost half. This finding

is explained by the fact that term limits prevent Justices from using

strategic retirement to maintain their party’s ideological advantages

on the Court.
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Reforms that Strip Power

Concern is that Court has grown too powerful – see Lemley

But arguments largely come from progressive perspective

(Nico Bowie, Ryan Doefler & Samuel Moyn)

Congress could

“Strip” jurisdiction from the Court – i.e., limit ability of it to

hear certain kinds of cases

Limit judicial review (Bowie)

Problem: Subject to Constitutional interpretation
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Reforms that Strip Power

Bowie:
Eliminating the power of courts to decline to enforce federal law

would be a major step toward bringing federal courts in line with the

demands of political equality. Yet so would even more modest pro-

posals, like prohibiting federal courts from declining to apply federal

laws absent consensus or a supermajority vote.
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Reforms that Strip Power

Doefler & Moyn:
The first type of reform, which we call personnel reforms, includes

both aggressive proposals like court packing and more modest (or

politically moderate) reforms such as partisan balance requirements

or panel systems....What these proposals do is change the partisan or

ideological character of the individuals who wield it. The second type,

which we call disempowering reforms, include things like jurisdiction

stripping and a supermajority requirement for judicial review. These

reforms take power away from the Court, redirecting it to the politi-

cal branches instead. [These] reforms, we argue, advance progressive

values systematically. While such reforms would not guarantee ad-

vances in social democracy, they would ensure that the battle for such

advances takes place in the democratic arena, which for progressives

is where they have to occur now—and should occur—if they take

place anywhere.
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Criticisms from Left
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Criticisms from Right
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Thanks, everybody! Please tell your friends about this class!

Please fill out your course evals! (What should be expanded?

what should be cut? What would be useful as part of a

separate class? Or in the core?)

Please stay in touch!
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